
Motion for discretionary review. 
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[Review of trial cou1t decision]; Review of Court of Appeals interlocutory deci.sim~iP 11 2019 

No. 3~C\-=\-~ - \ - \ \ \ 
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COURT OF APPEALS 
DIVISION Ill 

STA.TE OF WASHINGTON !:Iv ____ _ 

[SUPREiviE COURT or ~COtJRT OF APPEALS, DIVISION _\::...:i\._.\ ___ --'] 
OF ffHE STATE OF WASHINGTON 
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C,,c;.,N>~c 2 ~ ,\c".;SI;:. 
petitioner, 

and 
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MOTION FOR DISCRETIONARY REVIEW 

..g:.lame of pctiuoner' s allm ncy I -, \1_ 0 

S~~s Alk,;,,cy fill [I.\,uom,r] 

[Name of Attorney for Appellant] 
I . 

[Address] (City] [StateJ Zip Cmiel 

[Telephone Number] [Washington State Bar Associiuion Membership No . .l 

A. IDENTITY OF PETITIONER 
C..C\..Y'S, :¥.~, '?-~% 
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asks this comt to accept review of the decision or parL~ of the decision designated in Part B or this 
motion. 
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[Identify the decision or parts of decision which the party wants reviewed by ~1e type of qecision] 

G- \""S - ?.ci '°' . . -·-------------
[Court entering or filing the decision] [date enlered or filed] _________ _ 

[Description of any order granting or den·yiug molions made afler the decision such as a motion for reconsideration]. 

[ date of order grantiilg or denying motions]. 

~n copy of the decision [and U1e u·ial court memorandum opinion] i~ in U1e appendix· at pages A- _____ through 

C. ISSUES PRESENTED FOR REVIEW 
[Define the issues which U1e courl is asked to decide if review is gran!_ed]. ______________ _ 

~ c~c_ '"2... ·°' \"pc..\ Ca,.,,,c \- ~.,._,cl,.c~f:f_ e..>-. - :f)°',C\-:s: ·c:o""M\...\f'\CQ\,r\~-
(,...L.H:\'b ~~e\\c:\:e'::> cs::::qc,::B,-e\ ·~c,.-q;~;j :f>-€.1"\C;\,'"'~ ~\oe-ee,.s;\,~\ 

D. STATEMENTOFTHECASE 
[Write a s~tement of U1e pm:edurc below and lhefacL5]. 
Cc:c-->r-\: c,~ 1'~~ec,\3, \J:,,:'4,~H:,<"' \\'\ DC:\ ~cnc..u~ C...C\C;\ 
e .. c....~0.c:::,\:1ec0ecl ·+"'c .. ~ , """' 6c::: \:-. ~n~,c , ~ ~ 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 
[Argument should be .short mid concise and supported by authority). 
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F. CONCLUSION 
[State the relief sought if review is granted]. 

Respectfully submitted, 

~ c:::=: \ 

Signature \ 

[Name of petitioner'~ atton1ey] 

APPENDIX 

[Address] [City] 

[Telephone Number] 
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Renee S. Townsley 
ClerkiAdministrator 

(509) 456-3082 
TDD #J-800-833-6388 

Jose Contreras 
#319551 
Aitwqy Heights Correction Center 
P.O. Box 2049"' 
Airway Heights,, WA 99001 

CASE# 359751 

The Court of Appeals 
of the 

State of Washington 
Division III 

August 22, 2019 

E-mail 
Andrew Kelvin Miller 
Terry Jay Bloor 

500 N Cedar ST 
Spokane, WA 99201-1905 

Fax (509) 456-4288 
http://www.courts.wa.gov!courts 

Benton County Prosecutors Office 
7122 W Okanogan Pl Bldg A 
Kennewick, WA 99336-2359 

State of Washington v. Jose Antonio Contreras 
BENTON COUNTY SUPERIOR COURT No. -171011421 

. 

Dear Mr. Contreras and Counsel: 

Enclosed is.a. copy of th_e Order Denying Motion for Reconsideration. 

A party may seek discretion9ry review by the Supreme Court of the Court of Appeals' 
decision. RAP 13.3(a). A party seeking discretionary review must file a Petition for Review, an 
original and a copy of the Petition for Review in this Court withir, 30 days after the Order 
D~nying.Motion for Reconsideration .i.s filed (may be filed by electronic facsimile transmission). 
RAP 13.4(a). ·· The Petition for Review will then be forwarded to the Supreme Court. 

If the party opposing the petition wishes to file an answer, that answer should befiled in 
the Supreme Court within 30 days of the service. · / 

RST:sh 
Attachment . 

.J 

Sincerely, 

~y0~ 
Renee S. Townsley 
Clerk/Administrator • 



) . 

FILED 
I . 

AUGUST 22, 2019 
In the Office of the Clerk of Court 

WA State Court of Appeals, Division III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION,THREE 

STATE ·OF WASHINGTON, 
\ 

Respondent, 

V. 

JOSE ANTONIO CONTRERAS, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 

- ) 

) 

No. 35975-1-111 

ORDER DENYING MOTION FOR 
RECONSIDERATION 

( 
THE COURT has considered appellant's motion for reconsideration, and is of the 

· opinion the motion should .be denied. Therefore, 
. . ' - ( 

JT IS ORDERED the motion Jar reconsider9tion of this court's opinion of June 13, 

2019, is denied. 

PANEL: Judges Fearing, Korsmo, Siddoway 

FOR THE COURT: 

ROBERT LAWRENCE-B<RREY 
Chief Judge ·. 



??Ol. \?'VDG ~J 

b \ -~--t -':J '-' '2i \ '$ '<) c:) \2> \ r:> d0 'C:> '°1 
~ 'X\QN~~6~ 

"' -'X \ Q C"'\\ 3 ~Q "i 

'--' <:::> 'l S:b,, ~ o? ~ \ \ · & ~ So r--. c;> j 

\
-~_-,.-.., '-' ._,... _j d \--:::::,, 0 '-l ':)--::) d ). r_::y~· '-..Jr:::,\\-'v'-'v __):j" . 

~ :; r-.i'1::,0 ~ '"",-\-1 ~ d -"~'-.1-J ~ c;;, ~ c:-;:, ;Q ~ '-i 0,\\ d<:::J ,:J"'f 
\1 · -z_\ 6 '-1-~ ='.J C2> \" ~ , _j ~'--" \-c--, "i:) . c) ~ \ 0 o Y:,'-1'" . ~ ---...... 

\ \' 

\'ic..)\L'ef-~~?\~No:)--:3-6 \ . ' 

~0-\ NO\_~O\~ . ~ '-'cl>\? v<:::>d"S~c -

n·c\ 6~'c1 ';) \.~ '\ ~ N c-::>'0~~ \ ~ ~ "'v. ""'-

'\ \ \ -\ -~-\:__ \:, gq_ ·ON \ ~, v:,--..;y d '\) o.--v . 
·A· 

3.~c::i'\:' { ~"'-idS\~~~-0~ 

'\, 

~C:>~'JC"\)\\._.-\~"f~-~Q '3\._;'ef~~ 4""\~ ~CD \\\ 
--

~ <;:) \ ~\ f"-. \~ ~ ~~ 36.6 ~ ~ c::, ~ ~ c--,c)-:) -3~ _j,__, ~' 

' / 



/ 

vri~J__j 

~ ~ ~ (°'\ "'-~" ~ '-.I.-;::,~ ·~ '-,le;:)~ ~ \: ~~ ~ \ ~ s;, \J 0~-:::) 

·do'-'~jo? "-g_J (C\') ~ 'L ~->J Sc?vCJ 

'-> t) '-.AJ>c-'l '--'\ ~~ ~ C""\ '"o \ ~~ ,_j~~ ·, . 
·, 

·~ S ~' '-'V'' 0\ ':) S:. '\ QV\ \"''\ 

\' 
c.S J '--' ' \ \--;;;;, c-,--i '? 

S '-...J ' , .. >-..J '0\ o ~ "\ c-::, \J\-\"-"" 

~ d.j~ 

v~~-...-::)~Q,, G"-AM 

"<:>") \0\) c\ ~D 
't-,..1 \ v\---:::> \0, \ 0 r----. v d-\-'?--\-Cb. a\-. '\? "\' ~ . ~ 01.....1\ 

"-JI:)~ S \..J , '-'\ '2:, 0 """' ~o d-~ ":) ~ .Jj, \ v --~\ G . ~ 

-' 



' 
/ / r 

/ ) 

/ 
lP

 
J1 

/0
 ' 

/ 

() 0 r C
 / 

r)J
 A\
, 

/ 
r 

,,. 
. 

J {I)
 tP
 

/ 0 

.,. ) 
y 

J)
· 

0 
--1

--

) 
5 

C
 

P
 

) 
/ 

r 
n 

) 
,. 

r 

. 
\ 



. I 

U0,6e_, c~ * -;.c_~:n c.._ ~' ,v.\ G'-.:,6~ ~ 
\ 0 c.._ \\GI.....>-=> 12._c). a 0...~ ex - · ~' ~ e 

\.__),0- 6 E:_s-· C ~ c_ - 2 : C\ -\ \r--. Q._ -\- , "c::.. \ ~ ~ 6~ -<:. 

Y""\u--CS ~,u \c ~ e c\ -\·~ ~ c_oe:_\e_ ~~ c___c_,c---..c..\l...) ~ \-

0. ~ e_.__ ~c...:,d.,c:_,c.._ \ c/:-~,c. ~r e.x - pc~ \ ~ 
CC;:,-rv--..f"0.~"''QC.... .\:- ,r-...s ~ , -\ 'v-, c,..._,0\~ ~ \,Q. ~ e, ~ 

C:...c.,<.._) ,.,.-,. ~ e. \ 2_\\.....:;' 'u'\s 'P <'::_r--.,6 \ v'\cs '-r,~c'-€_.'i;:'6,~r,~ 

---r-\--\s\2._~~~c:. ~ '-''u,c.. .. ~, ~s . 6~c;-'<-"'6c.,"'~~ 
(' ',S""" \- .-2\;c::::, 6 ~ ·'2. ~' e:> ~e_s-~ e:::s (;. \_ ~ ~ 

c_ ~ 0...-.. L C..c., ,.._ '& \- . os: ~ \ . "&e.c:_ ~ ) 

l..) i"-d-E:.... r ~ Y""e... \;- o.. u \_ ~~ ,r- , \, \ \ a ·'+-- ·-\ ~ , Q \ 
j 

~u c>-~ -E: , °--\ \.c.,v-..) ecl ~ ,E:.., ~ - ~°' \ ).._ ~ '---~ \-\ ~"-
C..... ~ ~ ~ \ \c:_._ ..\ -e. ~ . C..c.,._'-..J ""~ ce.-, -C"-...>C , "~- :p ~r\d, ("\s 

· ~\"'0c:.. ~e 0~ ,..___s s ? 

-\ ""-'~ \~ c... c_c__,,~E:. ) ~"'-~\ ~\c__,r--,\,~--~-, 

Q...r-- Q \ ~ C \. c... \. Cc\...)(. \;-- e...r---.s C. s E._c_\ \. .-....,, 

G-o.u ciG \e_') ~ ·c..c..<"'61....)Q.. \- 0-8 °'' •0 ~ \
Q,.e_.C'°~........_cl0r, ~- ..\:~ Q_;, ~ ~C.,.:,"' Q., Cc_,("°"'\'-..:l\c_~,c.:,r-., 

\/'""", "-t, ~ \.c ~, c.., I"-- C'...:)~, ~ D,...) c._ 0c c.i c:.,~ ~ ~ Q.)~ \-<:.,\...'2) ,, 

W'C,_ ~0 ~ \ _c.., \- " , ~~ c. ~ '/ . ..).~ .c.c_,,'-'~ \. ~(Y\~.(~ \'-\ . 



( 

0-- , £
 ~
 

~ 
G

 
/ 

5 
: 

C
 

) 
,,,. 

rP
 

(J
 

' ,
-V

 0
 

c:-
· r / ) tP
 r fr 5 b d)
 (o .(;
. 

/ 



1 o' 
.
/
 

rP J j cJ 2 8 
c
f 

/ /,. 

f rJ 

' 
I 



( 

r :f'ILED 
JUNE 13, 2019 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division III 

IN THE COURT OF APP.EALS OF THE STATE OF WASHINGTON 
.DMSION~E 

STATE OF WASHINGTON, 

Respondent, 
/ 

v. 

JOSE-ANTONIO CONTRERAS 
. . .. .. . . . ' 

Appellant. , 

) 

J 
) 
) 
) 
) 
) 

.) 
) 

No. 35975-1-III 

UNPUBLISHED OPINION _ 

FEARING, J.-On appeal,.Jose Contreras.challenges his conviction for first·degree 

arson on the basis of prosecutorial misconduct and ineffective assistance of counsel. We 

reject his contentions and affirm- hi_s. conviction,s. · We remand, however, for the striking 
, . . .. I . 

of the criminal filing fee and DNA collection fee legal financial obligations. 
I . 

FACTS 

This prosecution arises out of the burning ofthe·front door of Jos,~ Contreras' 

apartment complex neighbors by Contreras_. Tim Navarro resides at a Kennewick 

- apartme:nt with his father, fiancee, and his three children. Jose Contreras resides in 

another apartment directly across the way from Navarro. 

>. 



. No. 35975-l~III 
State v. Contreras 

At 3:00 a:m. on October 14, 2017, Tim Navarro awoke to someone loudly and 
/ 

aggres~ively knocking on his apartment door. N~varrb r.an t? the dbor, looked through"· 

the peephole, and saw his neighbor, Jose Contreras, tampering with the outdoor light near 

the door. Nav~rro asked his fiancee to call the police w~ile he continu~d to surveil 

Contreras thro_ugh the peephole. 

' Tim Navarro watched as.Jose c·o~tr~ras acted bizarrely. and as if Contreras was 

high on methamphetamirte; 1'Javarro sa~ and smelle<:l smoke .. Kenne~ick Pol1ce Officer 

Gory McGee 8;ITfved ~ttlie ap~rtment complex. Officer McGee s'a'\V a fire near Navarro's 

front door and a male standing near the door of Navarro's apartment staring at the flames. 

Accordirt-g to Offi~eif"1~6~e, the flames climbed four feethigh along the .do~r of 

Navarro's apartment.. , · 
,, 

.. Officer Cciiy M6Gee id~ntifie<l hi~seJf as a poiice oft1t;er ~nd ihquifed from Jose 
' ( ' ; ' ' ' ' ' ' ' ': 

C;ritreras· aboufhis ac~i~ities." .. 8ont~~i:'as fu~~d' toward Offic~r McGee; prOduced a·:large 

, ·kitchen knife, and stated~ "'Who th~ fl'** are·;o~?;,:'. Report oLProceeding~ (RP} at 125. 
' ' ~ . 

McGee again identified hirr{self as a: police officer. Contreras walke'ci toward Officer 

McGee-with the knife poi~ted at McGee. McGee drew his gun and Warned Contreras 
'"{ 

that he Would shoot if Contreras took any more steps forward. 

• ,. • • ' < ' 

Officer James Scott arrived at the apartment complex and noticed Jose Contreras 

acting aggressively.·- Contreras held the knife in one hand with his other hand clenched in 

' ' ' 

a fist. He stood in a fighting stance. Contreras retreated into his apartment. The officers 
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. . ~ 

extinguished the fire and called for assistance. The fire had burned Navarro's doormat 

and had charred Navarro's front door and apa{tment floor.· 

' . . .) 
~ennewick Officer Aaron Hamel responded and surveilled the back ofthe 

apartments. Offiper Ham.el (;lspiyd .Jose C9ntr~ras, hoJ.4in.g a Jf1,rge knife, on a balcony. 

Contreras threw objects at Officer Hamel while also repeatedly stabbing, :'Yithhis knife, 

' 
the wooden railing on the de;cb Hamel identified-himself as a police.officer and told . . . 

Contreras to drop the knife. Contreras snarled: "f*** you. I am go1ng to kiil all of you." 

RP at 110. 

A SWAT team arrived at the Kennewick apartment complex. The team evacuated 

Tim Navarro a:pd his familyJroin tµefr apartment via a bedroom wjndow. Eventually the 

SWAT. tea.m gained entry to Contreras' apartment and arrested him. A later toxicology" 

report ~onfinned the presence of methamphetamine in Contreras' bo_dy. 

PROCEDURE 

The State of Washington charged Jose Contreras with first degree arson. The 

information ~lleged_that Contreras, while acting knowingly.and maliciously, caused a fire 

that manifestly endangered.human life or damaged a. dwelling. 

At the c9nclusion of the evidence, the trial court instructed the jury on the 

elements· of first degr:e arson and, at the request of Jose Contrer:as, on the elements of 

first degree reckless burning as a lesser included offense. According to one jury 
I , 

instruction, to convict on the first degree arso_n charge, the jury had to find beyond 

.., 
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reasonable doubt: 
. . . 

(1) .Jhat on ·or about October 14, 2017., the defendant caused a fire; 
(2) That the fire · ·· 
(a) was manifestly dangerous to human life, or 
(b) , damaged a dwelling; and 
(3) That defendant acted knowingly and maliciously; and 
( 4) That this act occun:ed in the State of Washington. 

Clerk's Papers (CP) at 60:rAcc'brding.to .. a secortdjui1y instiuction, to co~vict on reckless 
~ . . 

burning jn the first degree, the jury' had to find beyond reasonable doubt: 

(1) Th~t on or about October 14, 2017, the defendant caused a fire; 
(2) That the fire d?J.lnaged a_building; 

. (3) That the defendant knowingly caused th~ fire; 
(4) .That the defendant recklessly caused the damage.; and· 

· ( 5) That' this act occurred in the Stat~ of Washington. 
\ . . 

CPiat 67: Note the difference in men~ rea for th.etwo c;harges. 

During the State's closing argument, the prose~utor stated:. 
. ,: ' ~ .. 

My colle:ague is going to talk to you l:l.nd Ywill~h-ave another chance. 
- .But I wanted to say one more· thing abotit the reckle};s burning- option and 

that is art option and, you know, ithink you cah consider that. You should 
consider it :--. ··· :. 1 

. _ • · ' - • i ·· 

But rhav·e to say that if you find the defendant caused the fire-· ! 

which is ptetlysttaightforward. He definitely d~mag.ed a dweJiing and that 
. fire was dangerous, manifestly dangerous to human life. I .thirtk it }'Vould be 
more ~ntel1e:9tually hon~stfor you th just find,'the. deferldantpot guilty than 
find him guilty only of teckles~ bttrmng. _ _ . · --

' .Yoµ.know,ifyou·find him_guilty,the approprtate charge should be 
arson in the first degree. 

RP at 159. Defense counsel did not object. 
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Defense counsel responded in his closing argument by listing the elements of the j 

'~rimes, as listed in the jury instructions, of first degree arson and first_gegree reckless 

burning. 

And I guess what I am getting at here, what we are looking at, the 
difference that we are looking at has to do with arson in the first degree, 

. deals with a1,1 individual having malicious intent. Malicious intent. 
·. ,Reckless burning in the first degree has to do with an :individual 

acting recklessly and·da.maging a building. So is there a d1ffererrce between 
- being reckless and causing damage or trying- to actually ni_aliciously cause ' 

damage? . . 
There are difference~ in the law iri many,situations_;-;Talking about 

manslaughter and inurde.r. Manslaughter, you can act recklessly. You 
don't mean to hurt anybody but you are being a fool. You are being an 
idiot. You are doing something stupid and somebody dies. Manslaughter. 

·Murder; you want to kill them. You are intending to. Okay? There 
fai dffference: Talking about intent. Okay? 

RP at 164. ,, 

. r 

Durin$ his summation, defense counsel-juxtaposed the concept of malicious intent 

, to the facts.of the case and underscored that Jose Contreras. uttered no threats to Tim 
.,-·" 

Navarro or his family. Contreras never threatened to harm the family or burn the 
. f . 

family's apartment. Contreras never declared hatred toward the family and never 
l 

expressed a wish to cau~e family members harm. Defense counsel emphasized that 

Navarro describ~d Contreras as"' [ a] crazed man doin~ things he didn't 

understand .... ':: RP at 166; 167. Defense counsel ended his argument: 

This was not a case where the defen~ant, although admittedly doing 
this -sort of thing was manifestly dangerous to human life. Yeah. ., 

. ) 

Absolutely. Not only just human lives there in B 10, but we know it was a 

5 
\ 



No. 35975-1-III 
State v .. Contreras 

four-·plex .. Okay? '---
Did it damage a dwelling? It sure did. But, again, that the defendant< 

· had this malicious intent to do what he is accused· of doing. ·we are asking 
you to find that the. evidenc,e doesn't support arson in the first degree but 
rather supports the charge of rec~less burning in the· first degree. We are 
asking you that your verdict so reflects. Thank you. 

• I 

RP at 168. 

The. jury declared·Tbs:e Contr~ras guilty of the greati't chafge; firs.t degree arson. 
. . ~ 

The jury also returned a special .verdict t4,at found damages to ··a dwelling and the setting 

of a fire manif~stly dangerous to human life . 
. · ,' , . 

,During sentencing, the trial court sentenced Jose Contreras to a nii_d-:i;ange 
···, ,·, ..... :, . 

sentence of 100 rn6nths'' confinement .. The court foul)..d Contreras indi~ertt and imposed 
:- . ·. / ··; . l ~-; ,,· .· . ; : 

·only· mandatbry lega:l finat1ciaI obligations, including a $200 criminal ·fili'n·g. fee.and a 

$100 DNA collection fee.· . :.-

·~ /-, · .. ·.' . ,··.'; 
. ·-· l ,' '.!-.: : : 

LAW AND ANALYSIS 
: ... ; .:.' -~ •. : 

Prn~ecutorial Misconduct 
/. 

. . .·· . . . . . 

On appeal, Jose· Contreras ass~rts miscondu~t for statement~ of the prbsec~tirig 

attorney during ql~sing atgumertt regarding the lesser indudedinstniction. Contreras 
"/ 

.' -~ . } ; ' 

complairis of the prosecutor· infotrt1irtg the jury that finding Contreras not guilty of arty 
·. ; "'· 

crime, rather than finding hirri guilty of first degree reckless burning; served intellectual 
, . . 

~cinesty. Contreras ess·entially argues that th;e State's. attorney committ¢d m.isconduct 
/ 

· whert seeking to d¢nythe accused the benefit of a jury ins.trtlctionon a lesser included 
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cnme. 

Jose· Contreras' brief cites no legal authority explaining prosecutorial misconduct 

when the prosecuting attorney argues against convicting the accused of the lesser 

included crime. We therefore deny review of this assignment of error. Thfa court does 
' . 

hot review errors alleged l;mt not argued, briefed, Cir supported with citation to_ autli.9rity. 
·. ' 

.•. 1-:.: ,.:.·. , . :. ·,·\J::t.~c ~-· · .. ~ .. ·- .. ir-/' ·.' .-.·.'·•,;:, ~ ~ , 

RAt 10.3; Valente v. Bailey, 74 Wn.2d 857, 85-8, 447 P.2d 589 (1968); Avellaneda v. · 

State, 167 Wn. App.-474, 485. ri.5, 273 P.3d 477' (2012). 

Ineffective Assistance of Counsel 

Jose Contreras next contends he received ineffective assistance of counsel due to: 

(1) counsel's fail~re t9 pbjegt to the prosecutor's re)llarks in closing argument, (2) a 

concessi,on in defense counsel~s ~l~sing arguntent that the fire was -manifestly dangerous 

to human life, and (3) coun~el's failure to request a voluntary intoxication instruction. , 

We disagree with each contention. 

. To demonstrate ineffective assistance of counseJ, a defendant must make two '. 
.- -. . .. ~ ' . 

i· · .. 

_, showings. First, the defendant inust show that def~nse counsel's representation was 

. ' 
deficient, i.e., it foll below an objective standard of reaso'Q.ableness based on · 

consideration of all the circumstances. Second,·a defendant must show that defense 
\-

counsel's representation prejudiced the defendant. This entails showing a reasonable 

probability that, except for c.ounsel 's unprofessional errors, the result of the proceedings, 

would have been.different. State v. McFarland, 127 Wn.2d 322, 334-35, 89.9 P.2d 1251 

7 
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(1995). ·, 

J 

We engage in a stron·g presumption that_counsel's performance was reasonable. 

- State v. Kyllo, 166 ·Wrt.2d 856, 862; 215 PJd 1_77 (2009). Whert courtsei's conduct can 

be characterized as legitimate trial strategy or tactics, the performance is not deficient. 
. J 

State v. Kyllo, 166 Wn.2d at 863, Competency of counsel: is determined based on the 
. . . . 

entire record below. State v; McFarland, 127 Wn.2-d at 3_35. 

Jose Contreras first complains' that his. trial courisel p.etfotmed deficiently when 

failing to object to the State's attorney's argument that intellectual honesty requited 

acquitting Contreras of both charge~ rather than convicting hi~ _only of the lesser 

-irtcluaea ·cµarge-.>As .di~cussed above; the prosecutor~s statert1ents did not constitute 

misoortd.uct so d~fense courts~l was n~t defici_eht for faHing to pbj,ect to the r~giarks. . 

-· · \ Jose .Cbrttreras ·next 9omp lains that trial counsel conceded that the fire endangered 

human:Iife ~d caused damage to a dwelling. He contends his_ counsei effective_ly 
( . 

/ 

conceded his gui}t to first degree arson.and thereby withdrew from thejurythe 
. . . ' 

. . 

consideration of finding Contreras guilty.;ofthe lesser included offense of reckless 
. . • c~ 

' . 

burning. 
' 

. We agree witl:i Jose Contreras that the right to effoctive assistance of counsel 

extends to closing arguments. State v. Kyllo,_166 Wh.2d at 870 (2009). Neveitheless, we 

find no i~effective·p:erfotrnante of counsel. Trial counsel aggressively reques.ted that the 

•, 

jury find Cortttetas not guilty of first degree arson because Contreras lacked any 

8 



No. 35975:-1-III 
State v. Contreras 

"·, 

malicious intent. Counsel never conceded guilt of arson; Counsel ~onceded d~mage to a 

dwelling and endangerment to life because the overwhelming facts supported these ,_./ 

elements of first degree arson. By conceding the obsious,
1 
counsel bolstered counsel's 

and Contreras_: s eredibility when arguing Contreras lacked malicious intent. . . . 

Jose Contreras-also asserts deficient performance by trial counsel in that counsel 

failed to request EL voluntary intoxication instruction. To prevail on the basis that trial 

~ounsel was ineffective fot failure to request a jury instruction, the reviewing court must· 

find that the.defendant was entitl~d to the instruction, that counsel's p~rformance was 
\ 

deficient in failure to request the in~truction, and that the failure to request the inttruc~ion_ 

prejudiced the defendant. Stat~ v. Johnston, 143 Wn. App. 1,21, 177 PJd 1127 (2007). -

A criminal defep.dant is __ entitled to a voluntary intoxication instruction only if: 

( l) the crime charged has a particular mental state as an element; (2) there is substantial 

evidence of drinking or drug use, a_nd (3) the defendant presents evidence \hat the . 

drinking or drug use affected his or her ability to acquire the required mental state. State 

v.r_Gallegos, 65 Wn. App. 230,238, 828 f.2d J7 (1992). Contreras fails the first prong -

'because case faw previ.c:msly foreCiosed the ability of using a voluntary intoxication_ 

instruction for first degree arson. State v. Nelson, 17 Wn. App. 66, 71-72, 561 P.2d 1093 

, (1977). 

In State v. Nelson, the court acknowledged that the arson statute contains the· word 

"maliciously," but h~ld that the term denotes only a general intent, not a specific mental 
' ' 

9 
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state. State v. Nelson, 17 Wn. App. at 70. The Nelson court found no error when the trial 
,, 

__./ court refused to instruct the jury o_h voluntary intoxication b~cause the defendant was not 

entitled to the instruction. 

' 
Criminal Filing Fee 

· The frial court assessed legal financial obligations at serttencin~ of a $500 victim 

penalty ?-SSessmertt fee; the $200 _criminaLfiling fee,. and·the $100 DNA fee. Although 

maridatoty whert imposed, the oriininaJ ~ling fee an:d DNA fee are no longer martdatory 

· under new legislatior(as explained iri State v. Ramirez, 191 Wn.2d 732,426 P.3d 714· . . . . 

· (2018f 

Jose Cbnttetas has previous felony· convictions. that likely resulted in an earlier 

DNA collection'. He asks· that the filing_ fee and DNA fee be sfrilck. ·The State also 

i 

advocates for the fees. to b:e struck; Pursuantto Ramirez, we rern~nd for the trial court to 
. \ 

strike the two fees. Contreras need not he present a'.! ariy hearing to strike the tw_o 

financial obligatib!).S, .. 

Statem<mt ofAdditional Grounds . 

Jose Contreras raises five.issues in a stat\:l_niertt of additional grounds (SAG)., ·But, 

in contravention of RAP 10; 10, Contreras does ·not inform this· court of the nature and · 

occurrence of the alleged errors. Contreras only cites federal statutes and civil court-rules 

to support his contentions; neither of which apply to his case. For example, Contreras. 

· cites a civil court i;ule reg~rding speedy trial rights. Contreras does not explain, though, 

10 
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·how or why _he belie~es that righ;t was violated. In his thfrd ground, CSorttreras cites the 

due process component of the Fifth and Fourteenth Amendments -and then cites to civil 

court rules stating that documents are to·b_e signed and dated" We do not know how those 

two theories connect and what error Contreras asserts. 

In his first additional ground, Contreras dites the Fifth Amendrr;i.ent to the United 

State-s Constitution and states that ''-for due process of law to take effect a crime has to be 

oortin'littett'' 'SAG; ground -1. . Oontr:e1as then cites to CR l 2(b )(6) and higltHghts · that · 
. . ! 

Tim Navarro never filed any complaint for damages against hiin. Contreras 
' . ~. . , . . 

misund~rstands that the State's filing of an informatfon against him constitutes the 

'- aUegatio_n tµat·~- cri.r.ne wa~ committed. : The injured party need not file a. civil complaint.. 

· !I1 his_ fo:urtJ:i:atlclitional grou1;:d, Contreras raises a federal statute dealing with 
( _I 

"Conspiracy to interfere with civil rights" and then~_accuses his appellate counsel of 

assistin~ the trial court in "condu~t that is in violation of applicable rules of Judicial 

Conduct.~ . ," SAG, ground 4. Contreras discusses ex parte communication, but 
- -- ·- --- - - -- - ' . 

appellate counsel only represents Contreras on appeal. Another attorney represented 

Contreras at triaL We do not know now orwhy appellate counsel would engage in 

contact with the trial court. 

CONCLUSIONS 

Vje affirm Jose Contreras 1 conviction for first degree arson. We re.giand to the 
I ~ 

sentencing court to strike the criminal filing; fee and the DNA collection fee. We 
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otherwise affirm Contreras' sentence. · 
~. 

A1 majority. of the panel has determined this opinion will Iiot be printed in the 

Washington.Appellate Reports, but it will be filed for Rublic record pursuant to RCW 
-- . .. . , . 

\ 

2.06.040. 

----· . 

/&J~·····; 
: ; I, : \. 

\ 
' : ~ ' ' . . '. ... ' ·. 

- I 
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GASE # 359751 . . 
State ofWashington v. Jose Antonio Contreras 
BENTON COUNTY Sl)PERIOR COURT No.'111011421 

Dear Mr. Contreras: 

The Court has receivl?d, your "Motion to Dismlss With PrejudicEt ~n Odc;,ber.. 24, 2018. 
Hqweveri becau~f:l)bp are_reJ?tesented ·by counsel, and yoµtpleading does not _relate to your 

. Statement off\q,d/tional Grqµrid_s for Review, the pleading will be rejected for.fiHng with no action; 
taken .. See, State v: Rometo;'95 Wn. App. 323; 975 P.2d 564 (1_999) . 

. For your informatiqp, the original verbatim report of proceedingsJiled with the Court of 
Appeals bear the signatures of the court reporters and are accepteg for fill_ng. · 

i . . 
Your stateme_nt of additional grounds for review is due by December 3,-2018. 

A copy of your motiq_r, i? being sent to your appellate counsel, Mr. Morgan. Please 
contact ypur appellate counsel if yo.u need legal advice or assistance. · 

RST:dlz -
Attachment 

c: Ah drew Kelvin .Miller . \ . .. . 

Benton Couhty Prosecutors Office 
7122 WQk~noga'ri PIB1i:lg A 
Kennewick, WA 99336~2359 
E-Mail , 

Sincerely, 

RENEE S. TOWNSLEY 
-(~!erk/Administrator ' 

0~.;:.~ 
Darnell L. Zundel, Case Manager 

Pennis W. Morgarr 
Attorney at Law · · 
PO Bo~ 1019 
Republic, WA 99166-1019 
E-Mail . 
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